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Arising out of Order-In-Original No. 86/AC/DEM/MEH/ST/Maruti Infracon/2021-22 dated
(¥) | 19.03.2022 passed by the Assistant Commissioner, CGST, Division-Mehsana,

Gandhinagar Commissionerate

TereRdT T AT 3 aaT / M/s Maruti Infracon Co (PAN-AAWFM9886A), First Floor,

(=) | Name and Address of the Behind Royal House, Radhanpur Road, Mehsana,
Appellant Gujarat
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Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.
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Revision application to Government of India:
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, A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -
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In case of any loss of goods where the loss occur in transit from a factory to a

Blehouse or to another factory or from one warehouse to another during the course
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of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.
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In case of rebate of dﬁty of excise on goods exported to any country or territory

outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be

accompariied by two copies each of the OIO and Order-In-Appeal. It should also be .

accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :- ’
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-

f 3 Ngs prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be

iweompanied against (one which at least should be accompanied by a fee of



Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1932.
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10 &g 79T 21 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C

(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
.Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken,;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribunal on

> 7 .Aq)'g ent of 10% of the duty demanded where duty or duty and pen_alty are in dispute,

. 9 __nalty, where penalty alone is in dispute.”
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ST o STeST / ORDER-IN-APPEAL

The present appeal has been filed by M/s. Maruti Infracon Co., Behind Royal
House, First Floor,.Radhanpur Road, Mehsana-384002 (Present address :- B-1104-
1105, Empire Business Hub, Science City Road, Sola, Ahmedabad-380060) (hereinafter
referred to as “the appellant” ) against the Order-In-Original No. 86/AC/DEM/MEH/
ST/Maruti Infracon/2021-22, dated 19.03.2022 (hereinafter referred as the ‘z'mpugned
order’) passed by the Assistant Commissioner, CGST & C.Ex, Divilsion-Mehsana,‘
Commissioneré’_ce~ Gandhinagaf. [Hefeinafter referred to as “the adjudicating

authority”].

2. Briefly stated, the facts of the case are that the appellant were holding Service
Tax Registration No. AAWFM9886ASD001 for providing taxable servi_cés. As per the
information received from the Income Tax department, discrepancies were observed
in the total ihcome declared in Income Tax Returns/26AS, when compared with
Service Tax Returns of the appellant for the period F.Y. 2014-15. In order to verify the
said discrepancies as well as to ascertain the fact whether the appellant had

discharged their Service Tax liabilities during the period F.Y. 2014-15, e-mail dated

- 19.06.2020 was issued to them by the department. The appellant failed to file any

reply to the query. It was also observe_d by the Service Tax authorities-t_hat the
appellant had not filed Service Tax Returns for theArelev"ant period. It was also
observed that the nature of services provided by the appellant were covered under the
definition of ‘Service’ as per Section 65B(44) of the Finance Act, 1994 , and their
services were not covered under the ‘Negative List’ as per Section 66D of the Finance
Act, 1994. Further, their services were not exempted vide the Mega Exemption
Notification No. 25/2012-S.T, aated 20.06.2012 (as amended). Hence, the services

provided by the appellant during the relevant period were considered taxable.

3. In the absence of any other available data for cross-verification, the Service Tax
liability of the appellant for the F.Y. 2014-15 was determined on the basis of value of
difference between ‘Sales of Services under Sales/Gross Receipts from Services (Value
from ITR)}’ as provided by the Income Tax department and the ‘Taxable Value’ shown in

the Service Tax Returns for the relevant period as per details below:

TABLE (Amount in Rs.)
F.Y. Total Income as Taxable Value | Difference of | Service Tax Rate | Demand of
per Income Tax declared in value [including EC, Service Tax
Data ST-3 Returns SHE(C]
(1) (2} (1)-(2)=(3) 4) (5)
»--%14-15 22,35,239 ) 0 22,35,239 12.36 % 2,76,275
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4, Accordingly, a Show Cause Notice was issued to the appellant vide F.No. IV/16-13/
TPI/PI/Batch 3C/2018-19/Gr.11/3494, dated 25.06.2020, wherein it was proposed to

demand and recover:

>  Service Tax amount of Rs. 2,76,275/- under proviso to Section 73(1) of the
Finance Act, 1994 readwith Section 68 of the Finance Act, 1994.
> Interest under Section 75 of the Finance Act, 1994 on the above amount of

Service Tax.

>  Penalties under Section 77(2), 77C & 78 of the Finance Act, 1994.

5. The said Show Cause Notice was adjudicated, ex-parte, vide the impugned

order wherein: -

O > 'Demand of Service Tax amount of Rs. 2,76,275/- was confirmed under the
proviso to Section 73 (1) of the Finance Act, 1994;
>  Interest was 'imposed to be récovered under section 75 of the Finance Act,
1994; |
>  Penalty amounting to Rs. 10,000/~ was imposed under Section 77 (2) of the
Finance Act, 1994 ; ,
>  Penalty amounting to Rs. 2,76,275/-. was imposed under Section 78 of the
Finance Act, 1994 ;
» A penalty @ Rs. 200/- per day till the date of compliance or Rs. 10,000/,
whichever is higher under Section 77(2) of the Finance Act, 1994 was also
O imposed. _ '
>  Option was given for reduced penalty vide clause (if) of the second proviso to

Section 78(1) of the Finance Act, 1994.

6. Being aggrieved with the impugned order, the appellant have filed the present
appeal alongwith application for condonation of delay in filing the appeals, on the

following grounds:-

> Informative notice was sent on mail but due to change in communication details
same was not received.

> Further, the firm was converted to company and all the administrative works
shifted to Ahmedabad, hence appellant could not submit required details at the

time of adjudication.
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> During F.Y. 2014-15, the firm has carried out certain road construction related
work which is exempted vide Notification No. 25/2012-S.T. They referred and

reproduced the Entry No. 13 of the Notification supra, as below:-

“13. Services provided by way of .construction, erection, commissioning,
installation, completion, fitting out, repair,
maintenance, renovation, or alteration of;-
(a) a road, bridge, tunnel, or terminal for road transportation for use by
general public;”
» They mentioned that such services are out of purview of the service tax.
> They have relied upon the decision of the Hon’ble Supreme Court of India in
case of M/s Hindustan Steel Vs State of Orissa - 1978 ELT (J159) in support of
non applicability of imposition of penalty under Section 70, 77 and 78.

7. Personal hearing in the matter was held on 13.03.2023. Shri Arpan Yagnik,
Chartered Accountant, appeared as authorized representative of the appellant. He
stated that the.Order-In-Original was obtained personally and submitted a copy of
request-made to the Superintendent, CGST, Division-Mehsana on 08.09.2022. He
reiterated submissions made in the appeal memorandum. He further submitted a
copy of contract / construction agreement dated 30.03.2015 entered into between
Maruti -Apex (JV) and Maruti Infracon Co. for Widening and Strengthening of
Barmer-Sanchor — Gujarat Border Section of NH-15 of National Highway Authority of

India (NHAI). He also submitted that he would submit copies of relevant agreement

| and connected documents as additional submission. However, despite of lapse of

more than 50 days, the appellant have not submitted any additional submission,
relevant agreements or connected documents. Therefore, this appellate authority has

proceeded to decide the matter on the basis of documents available on records.

8.  Atthe first and foremost, while dealing with the issue of condonation of delay,
it is observed that the impugned order was issued on 19.03.2022 and appellant had
claimed its receipt/ date of communication on 08.09.2022. The appellant have filed
the present appeal on 15.09.2022. The appellant have, vide letter dated 15.09.2022,
requested for condonation of délay in filing the appeal stating the reason that their

firm was converted to company and the administrative office was moved to

Ahmedabad. Further, concerned staff also changed so they could not file appeal in

time. They further submitted a copy of request made to the Superintendent,
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CGST, Division - Mehsana on 08.09.2022 requesting him to provide them copies of
Show Cause Notice and Order-In-Original for filing appeal, which they claimed to
have received on 08.09.2022. The present appeal has been filed on 15.09.2022
within 7 days of receipt of the impugned order as daimed by the appellant. I find the
reasons stated by the appellant are genuine and acceptable. Considering the date of
communication of the impugned order as 08.09.2022, the present appeal has been
filed within the prescribed time limit of two months as per the provisions of Section

85 of the Finance Act, 1994.

8.1 Therefore, this appellate authority has considered the date of service of the
order as 08.09.2022 i.e. the date appellant claimed as the date of communication of the
impugned order. Therefore, I am inclined to consider the request of the appellant and

treat the appeal to be filed within time-limit.

9. Asregards merit of the case, [have gone through the facts of the case, submissions
made in the Appeal Memorandum as well as submissions made at the time of personal
hearing and the materials available on the record. The issue before me for decision is
as to whether the impugned order confirming the demand of service tax amounting to
Rs. 2,76,275/- , along with interest and penalty, in the facts and circumstances of the
case, is legal and proper or otherwise. The demand pertains to the period to F.Y. 2014~
15.

10. It is observed that the appellant was issued SCN on the basis of the data
received from the Income Tax Department and the appellant was called upon to
submit documents/required details in respect of the difference found in their income
reported in the ST-3 returns as compared to the Income Tax Returns. However, the
appellant failed to submit the required details. Therefore, the appellant was issued
SCN demanding'Service Tax on the differential income by considering the same as
income earned from providing taxable services. The adjudicating authority had
confirmed the demand of Service Tax, along with interest and penalty, vide the

impugned order.

10.1. I find it pertinent to refer to Instruction dated 26.10.2021 issued by the CBIC,

wherein it was directed that:

“2.  In this regard, the undersigned is directed to inform that CBIC vide instructions
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reconciliation statement has to be sought from the taxpayer for the difference and
whether the service income earned by them for the corresponding period 1is
attributable to any of the negative list services specified in Section 66D of the Finance
Act, 1994 or exempt from payment of Service Tax, due to any reason. It was further
reiterated that demand notices may not be issued indiscriminately based on the
difference between the ITR-TDS taxable value and the taxable value in Service Tax -

Returns.

3. It is once again reiterated that instructions of the Board to issue show cause
notzces based on the difference in ITR-TDS data and service tax returns only after
proper verification of facts may be followed dzlzgently Pr. Chief Commissioner/Chief
Commissioner(s) may devise a suitable mechanism to monitor and prevent issue of
indiscriminate show cause notices. Needless to mention that in all such cases where
the notices have already been issued, adjudicating authorities are expected to pass a

judicious order after proper appreciation of facts and submission of the noticee.”

10.2  However, in the instant case, I find that no such exercise, as instructed by the
Board has been undertaken by the adjudicating authority, and the impugned order
has been -issued ronly on the basis of the data received from the Income Tax
department. Therefore, I find that the impugnéd order has been passed without

following the directions issued by the CIBC.

11. It is observed that the appellant during the relevant period were functioning as
a Partnership firm and registered with the department. They are engaged in business
of road construction. As per the income tax data for the F.Y. 2014-15, the appellant had
received an amount of Rs. 22,35,239. They have claimed that the services provided by
‘them were road construction related work for Nation Highway Authority of India
[NHAI], as per agreement submitted by them, and the same were exempted vide Entry

No. 13 of the Mega Exemption Notification No. 25/2012-S.T.

12. It is further observed that the appellant, in the appeal memorandum, have
stated that on the basis of ITR,'department has issued Show Cause Notice, which was
not received by them on account of conversion of their firm to company and shifting of
the administrative works to Ahmedabad. Further, due to non receipt of notice, they
could not submit documents and the adjudicating authority has paséed the present

order.

12.1 I find that at Para 15 of the impugned order, it has been recorded that the
rtunity of personal hearing was granted on 15.02.2022, 28.02.2022 and
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15.03.2022 but the appellant neither appeared for héaring nor sought any extension. It
has also been recorded at Para 16 that no reply has been filed by the appellant. The
adjudicating authority had decided the case ex-parte.

12.2 In terms of Section 33A (1) of the Central Excise Act, 1944, the adjudicéting
authority shall give an opportunity of being heard. In terms of sub-section (2) of
Section 334, the adjudicating authority may adjourn the tcase, if sufficient cause is
shown. In terms of the proviso to Section 33A (2), no adjournment shall be granted
more than three times. I find that in. the instant case, three adjourmhents as
contemplated in Section 33A of the Central Excise Act, 1944 have not been granted to
the appellant. I find it relevant to refer to the judgment of the Hon'ble High Court of
Gujarat in the case of Regent Overseas Pvt. Ltd. Vs. UOI - 2017(6) GSTL 15 (Guj)

wherein it was held that:

12. Another aspect of the matter is that by the notice for personal hearing three
dates have been fixed and absence of the petitioners on those three dates appears
to have been considered as grant of three adjournments as contemplated under
the proviso to sub-section (2) of Section 33A of the Act. In this regard it may be
noted that sub-section (2) of Section 33A of the Act provides for grant of not more
than three adjournments, which would envisage four dates of personal hearing
and not three dates, as mentioned in the notice for personal hearing. Therefore,
even if by virtue of the dates stated in the notice for personal hearing it were
assumed that adjournments were granted, it would amount to grant of two
adjournments and not three adjournments, as grant of three adjourhments would

mean, in all four dates of personal hearing.”

Therefore, the impugned order has been passed in violation of principles of

natural justice and is not legally sustainable.

12.3 It is further observed that the appellant have made submissions in their appeal
memorandum, which were not made before the adjudicating authority. In view of the
above, I am of the considered view that in the interest of the principles of natural
justice, the matter is required to be remanded back for denovo adjudication after

affording the appellant the opportunity of personal hearing.
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13, In view of the above, the impugned order is set aside and the matter is remanded
back to the adjudicating authofity for adjudication afresh, after following principles of
natural justice. The appellant is directed to submit their written submission to the
adjudicating authority within 15 days of the receipt of this order. The appellant is also
directed to appear before the adjudicating authority as and when personal hearing is
fixed by the adjudicating authority. Accordingly, the impugned order is set aside and
the appeal of the appellant is allowed by way of remand.
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The appeal filed by the appellant stands disposed of in above terms.
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(Ajay Kumar Agarwal)
Assistant Commissioner [In-situ] (Appeals)
Central Tax, Ahmedabad.
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To,

M/s. Maruti Infracon Co.,

B-1104-1105,

Empire Business Hub, O
Science City Road, .

Sola, Ahmedabad-380060.

Copy to: -
1. The Principal Chief Commissioner, CGST & C.Ex., Ahmedabad Zone.
2. The Principal Commissioner, CGST & C.Ex,, Commissionerate: Gandhinagar.
3, The Assistant Commissioner, CGST & C.Ex., Division-Mehsana, Commissionerate:

Gandhinagar.

4. The Superinténdent (System), CGST, Appeals, Ahmedabad. (for uploading the OIA).

,\;/Gfard_ File.

6. P.A. File.



